
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition 
-

o f
Joseph A. Pitts Trucking, fnc.

for Redetermination of a Deficiency or Revision
of a Determinat,ion or Refund of Corporation Tax
under Article 9 of the Tax law for the Years Ended
12131176-72/31179 & the Years Beginning t lL/77 -
1 , l r / 80 .

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

AFFIDAVIT Otr'MAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he ls an enployee
of the State Tax Commission, that he i.s over 18 fears of age, and that on the
18th day of July, 1984, he served the within notice of Decision by certified
mail upon Joseph A. Pitts Trucking, fnc., the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Joseph A. Pitts Trucking, fnc.
P .0 .  Box  60901
Rochester, NY L4606

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States PostaL
Service within the State of New York.

said addressee is the petit ioner
said wrapper is the last known address

Sworn to before ne this
18th day of July, 7984.

pursuant



STATE OF NET.] YORK

STATE TN( COMMISSION

In the Matter of the Petition :
o f

Joseph A. Pitts Trucking, Inc. :

for Redeternination of a Deficiency or Revision :
of a Deternination or Refund of Corporation Tax
under Article 9 of the Tax Law for the Years Ended:
7213L/76-L2/37/79 & the Years Beginning 1/U77 - :
L l L /80 .

AIT'IDAVIT OF MAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworo, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of JuIy, 1984, he served the within notice of Decision by cert i f ied
mail upoa Michael Swartz, the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Michael Swartz
1556 East Ridge Rd.
Rochester, NY 14621

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
18th day of July,  1984.

r ized to a
pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 18, 1984

Joseph A. Pitts Trucking, Inc.
P .O .  Box  50901
Rochester, NY M6A6

Gentlemen:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leve}.
Pursuant to section(s) 1090 of the Tax f,av, a proceeding in court to review an
adverse decision by the State Tax Couunission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Bui.lding ll9, State Carrpus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

cc: Petit ionerts Representative
Michael Swartz
1556 East Ridge Rd.
Rochester, NY 14621
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitlon

o f

JOSEPH A. PITTS TRUCKING, INC.

for RedeternLnatlon of a Deficlency or for
Refund of Corporation Franchise Tax under
Article 9 of the Tax Law for the Years Ended
December 31, 1976 through December 31, 1979 and
the Years Beginnlng January 1, 1977 through
January 1, 1980.

1 .  On October  10 ,  1980

eight not ices of def ic iency

pet l t ioner,  Joseph A. Plt ts

and November 2O, 1980, the

pursuant to Article 9 of the

Truckl.ng, Inc. Four notices

DECISION

Audlt Divlslon iseued

Tax Law agalnst

were lssued under

Pet i t ioner,  Joseph A. Pit ts TruekLng, Inc.,  P.0. Box 60901' Rochester,  New

York 14606, flled a petitlon for redeternlnation of a deflclency or for refund

of corporatlon franehlse tax under Artlcle 9 of the Tax Law for the years ended

December 31, 1976 through Decenber 31, L979 and the years beginning January I'

L977 thxough January 1, 1980 (Fl1e No. 32652).

A formal hearing was held before Daniel J. Ranal-ll ' Ilearlng OffLcer, at

the offtces of the State Tax Commission, One Marlne Midland PLaza, Rochesterr

New York, on March 14, 1984 at 9:15 A.M. Pet i t loner appeared by Michael

Swartz, P.A. The Audit Dlvlslon appeared by John P. Dugan, Esq. (Thonas Sacca,

Esq.  r  o f  counse l ) .

ISSUE

Wtrether petltioner ls subJect to tax as a

sections 183 and 184 of the Tax Law.

FINDINGS OF FACT

transportatlon corporatlon undet
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sectLon 183 of the Tax Law for the years ended Decernber 31, 1976 through

December 31, 1979 and four were lssued under sectlon 184 of the Tax Law for

the years beglnnlng January 1, 1977 through Januarl 1, 1980 in amounta as

fol lows:

Perlod Ended
Sect lon l -83

Tax -ffif credlt Amount Due

12 l3 r l76
L2 /3L /77
12 l3 r /78
12 l3L /79
Total

Period Beginning

r  /L  177
L /L /78
L /L l7e
L lL l80
Total

$  391 .94
L ,32L , r9
L ,32 r . 20

739 .63
f f i6

Tax

75 .00
75 .00
75 .00
75 .00

$0
146.69
L9t .79
44.50

$36'2le8-

Sect lon 184
Interest

$  391 .94
649.29
0
0

FTid4ilB

Credlt

75 .00
0
0
0

$0
8  18  . 59

L ,5 r2 .99
784 . r3

$5ffiT

Anount Due

$0
91  . 39
85 .89
79 .5L

$0
16 .39
10 ,89
4 .51

$  300 .00  $  31 .79  $  7s .00

2. Petitioner lras incorporated ln New York in 1968 as a general business

corporation. Petitioner is engaged in the operation of a dump truck service

prlmarlly on construction sltes where lts trucks haul dlrt and gravel ln

connectLon wl-th excavation work. Petltioner employs 1ts o!iln tlto trucke ln the

operations and if more are needed for a particular Job, lt hlres additlonal

trucks and drivers on an independent contract basis. Petltionerfs truckg

generally do not leave the constructlon sltes, rather, they remove dlrt and

gravel from one area of the site whlch is belng excavated and move lt to

another area of the site where it can be utillzed in constructlon. If plpe le

being 1aid, the trucks wil-l- haul the excavated dirt and gravel away and replace

it after the pipe has been latd. Any extra dlrt and gravel is dumped ln a

fteld and then leveled by the cont,ractor.
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3. Petitioner had original-l-y flled corporation franchise tax reports as a

general buslness corporatlon under Articl-e 9-A of the Tax Law. At some polnt

in tlme, however, it appears that petitioner may have flled its tax rePorts as

a transportation corporation under Article 9. For each of the years ln lssue,

pet l t ioner f iLed as an Art ic le 9-A general  buslness corporat lon.

4. The Audit Dlvlsion determlned that petltloner nas engaged ln the

conduct of trucking and was therefore subJect to tax under sectlons 183 and 184

of the Tax Law as a transportatlon corporatlon.

5. Petitioner argues that lts dunp truck servlce ls not a transportatlon

serviee since i t  does not carry goods or passengers from place to place; al l  l t

does ls pick up and dunp dir t .  Pet i t ioner contends, therefore, that i ts operat ion

is more in the nature of a disposal service corporation which is subJect to tax

as a general business corporation under Artlcl-e 9-A.

CONCLUSIONS OF LAW

A. That sect ion 209.1 of the Tax Law imposes the corporat ion franchise

tax on al l  domest ic corporat ions, and al l  foreign corporat ions doing buslnesg'

or employing capltal, or owning or leasing propertyr oE malntainlng an offlce

Ln New York, unless specificalJ-y exenpted or subJect to other New York franchlse

taxes .

B. That transportation and transmisslon companles are subJect to an

annual franchlse tax for the prLvilege of exerclsing a corporate franchlse or

holding property in the state, based upon capital stock in the state durlng the

preceeding year (Tax Law 5183), and to an additlonal annual franchlse tax based

upon gross earnl-ngs in the state during such year (Tax Law 5184).
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C. That the basic and addltional franchise taxes lnposed on transportation

and transmission companles apply to every domestlc corporatlon whlch ls formed

for or principal-J-y engaged ln the conduct of :

fraviation, raiJ-road, canal, steamboat, ferry (except a fetty company
operatlng between any of the boroughs of the city of New York under a
lease granted by the ei ty),  express, navigat ion, pipe lLne, transfer,
baggage express, oonibus, trucking, taxicab, teJ.egraph, tel-ephone,
pa lace  car  o r  s leep ing  car  bus insss . . . r r  (Tax  Law $S183,  184) .

D. That rr [ i ]n l ts ordinary sense, t t ransportat ionr comprehends any real

carrying about or from one place to another, and not the mere transfer of a

thing from one person to another. It lnplies the taking up of persons or

property at some polnt and putting them down at another, and signifles at least

a movement of sone sort  between termLni or placesrt  (87 C.J.S. Transportat lon).

Trucklngr generally, lnvolves the process or business of cartLng goods on

trucks ( l iebster 's New Internat lonal Dlct lonary [2nd Ed.]) .  Pet l t ionerrs business

involves transporting dirt and gravel in trucks from one area of a constructlon

slte and dumping it either in a fiel-d or ln a different area of the site or

repl-acing it in the same area. Petltlonerrs sole actlvl-ty is transportatlon by

truck. That it conflnes its transporting to a lirnlted area ls of no consequence

since lt Ls not necessary that tttransportatlonr be between two deflnlte polnts

and, if there ls a forward movement, dlstance ls not lnportant (se. Cftfze"" Casuary

Company of New York v.  L.C. Jones TruckLng Company, 2388.2d,369, 374-73i

United States v.  Twentleth Century -  Fox FLl-n Corp.,  235 F.2d,7L9' 722).  The

fact that petitioner was not lncorporated under the Transportatlon Corporatlon

Law is of no slgniflcance ln this natter slnce a corporation ls to be taxed

according to the buslness lt conducts rather than the law under whlch it was

organized (See Newton Creek Towing Co. v.  Law, 205 A.D. 581).  Pet l t loner
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engages ln the business of transportation by truck and is therefore subJect to

tax as a transportation corporation under sectlons 183 and 184 of the Tax Law.

E. That the petitlon of Joseph A. Pitts Truckl-ng, Inc. is denied and the

not ices of def ic iency lssued on October 10, 1980 and November 20, 1980 are

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUL 18 1984
PRESIDENT


